June 23, 1762. 


Additional Information 
FOR 


OHN C AT RT of London, Mer- 
) DAE 
Jo: 


AGAINST 


ALEXANDER BLackwooD, Merchant in E- 
dinburgh, Purſuer. 


by which the Defender, and John Blackwood, his Partner, 
were involved in a conſiderable Load of Debts, as it has 
been already fully ſtated in the Defender's Principal In- 
formation, to which a Liſt was ſubjoined, of Debts of the Co- 
partnery paid by the Defender, out of his own proper Effects, 
before the Commiſſion of Bankruptcy iſſued out againſt them 
in 1745, to the Extent of 2092 J. 165. 7 d. and a further 
Liſt of Debts, which he has paid out of the Money earned 
by his Labour and Induſtry, ſince he obtained the Lord Chaa- 
cellor's Certificate, to the Extent of 2479 J. 13. 5 d. 
The Purſuer, Mr. Alexander Blackwood, did acquieſce in the 
Commiſſion iſſued our againſt the Partners, kay entered his 
Claim before the Aſſignees, and drew his Pied along with 


the other Creditors, and yet is now pleaſed to inſiſt, that he 
A BOM "00 


| is unneceſſary to repeat the Hiſtory of the Misfortunes, 


July 7th, 


1761. 


* 2 | ? 
is not bound by the Certificate, but is entitled to recoye; | 
from the Defender the whole Balance of the Debt due to him 
by the Co-partnery. 3 

And the Pretence ſuggeſted for this Claim is, Fhat the 
Defender did not diſcover to the Commiſſioners, two Subjeq; 
which belonged to his Father, viz. the Lands of Glendus, 
and the Houſe in Edinburgh. The Defender upon Oath de- 
clared, and Mr. Blackwood, his Partner, concurred, that he 
had informed the Commiſſioners and the Aſſignees, of the 
ſmall Farm of Glendusk, worth about 10 J. Sterling per annum, 
and adjudged for a Debt above the Value; and the Houſe in 
Edinburgh had been given up by him to his Siſter, in lieu of 
her Proviſion, ſo as he did not underſtand he had any Intereſt 
in it, nor the ſmalleſt Expectation of Benefit to accrue from it, 
either to himſelf or his Creditors. 

The Caſe was ſtared to your Lordſhips on Informations, 
after which an Additional Information was preferred for the 
Purſuer, and another for the Defender, with Replies and Du— 
plies ; and the Purſuer having applied to your Lordſhips by 
Petition, for a Proof of the Rental and Value of the Land; 
of Glendusk, a Proof was accordingly allowed ; and thereafter, 
on a ſecond Petition, he obtained a further Diligence, to cite 
more Witneſſes for proving the ſame. And the Proof being 
reported, the Cauſe was remitted to the Lord Coalſton Ordi- 
nary, who, after a full hearing of Parties, pronounced the 


following Interlocutor : 

The Lord Ordinary having conſidered the foregoing Minutes if 
Debate, Informations, Additional Informations, Replies, Duplie, 
State of the Proceſs, and Affidavit of John Blackwood, which 
the Purſuer agrees (hall have the ſame Effect as if it had been re- 
gularly emitted on Oath, on a Commiſſion from this Court ; and 
having alſo conſidered the Opinions of Council learned in the Lau 
of England, produced for both Parties, with the Liſt of Dali 
alledged by the Defender, and not denied by the Purſuer, to have 
been paid by the Defender ſince his Bankruptcy, and whole other 

f re ir Circumſtance, 


| BY 
Circumſtances of the Caſe, finds it Ls proved, that the Defender 
has been guilty of any ſuch fraudulent Concealment, as is ſuffi 
cient 10 deprive him of the Benefit of the Certificate granted by 
the Commiſſioners, and confirmed by the Lord Chancellor, and there- 
fore ſuſtains the Defence founded on the faid Certificate, aſſoilzies 
the Defender, and decerns. | 
= Againſt this Interlocutor, the Purſuer preferred a Repre- 
” ſentation ; and, at a ſubſequent Calling, he ſuggeſted a third Nov. 14, 
Article, viz. The Arrears. of Half-pay due to the Defender, 7% 
as Director of the Hoſpital in the Expedition to the Weſt In- 
dies, under Lord: Cathcart, which the Lord Ordinary appoint- 
= ed the Defender to confeſs. or deny. And thereafter, having Jan. 5th, 
” conſidered the Repreſentation, with. the Anſwers thereto, the 1762. 
ſigned Declaration produced for the Defender, and Minute 
of Debate relative: thereto, his Lordſhip made Aviſandum to 
the whole Lords, and ordained. both Parties to lodge their In- 
| : formations; in Obedience to which, this Information is humbly 
= offered in behalf of the Defender. 
© The Caſe was ſtated with ſo much Accuracy and Perſpicui- 
ty in the Defender's firſt Information, that he apprehends it 
= would be improper to withdraw, any Part of it, and therefore 
* ſhall refer to the Caſe as there ſtared, and proceed to conſi- 
der what has been ſince offered in behalf of the Purſuer, in 
the additional Papers and Debate before the Lord Ordinary, 
for ſupporting the ſeveral Articles from which he would in- 
fer this Charge againſt the Defender. 
© But before entering into Particulars, there is a preliminary 
© Obſervation that will naturally occur to your Lordſhips. In 
every fraudulent Concealment the. Concealer muſt have two 
things in view, Firſt, that he will be able to hide a Subject, 
which, if diſcovered, could be attached by bis Creditors. 
1 And, ſecondly, that he is to make Profit by concealing the Sub- 
ject that is ſo attachable. Without a probable Proſpect of 
; both theſe, it is impoſſible to ſuppoſe a fraudulent Conceal- 
ment; and there is real Evidence that neither of them could 


be 


be in the Defender's View ll tuts cle. Perſonal Effects may 
in many Caſes be eaſily concealed and ſecreted, fo as there 
may be Ground to expect they will never come to the Knoy. 
ledge of the Creditors. But a Man muſt have loſt his Senſe 
before he can flatter himſelf to conceal a Land Eſtate, or 2 
Tenement in a Burgh, from his Creditors, reſiding in the 
Country where it lies, when he cannot poſſibly diſpoſe of it 
without Titles that muſt appear upon Record, nor poſſeſs it, 
or draw the Profits, without his Poſſeſſion being notoriouſly 
known to the whole Neighbourhood. Such are therefore ve- 
ry improper Subjects for attempting to ſecrete or conceal ; and 
the Half-pay is no leſs ſo, as it muſt be known to every one 
concerned in thoſe Departments, and appears from Liſts which 
are daily publiſhed, and in every body's Hands. 

And as the Half-pay was a Subject not attachable by Credi- 
tors, ſo as there could be any Temptation to conceal it, ſo 
it would require a Degree of Credulity beyond what is con- 
ſiſtent with common Senſe, to lead one to believe that a Man 
of a fair Character would form a Project of concealing a ſmall 
Farm or Tenement, when he was not to make a Shilling of Pro- 
fit by either of them; that he would endanger his Reputation as 
well as the Effect of the Diſcharge he was to ger by the Cer- 
tificate, by attempting to ſecrete two Subjects from which he 
could never reap any Advantage, as the one was affected by 
Diligence for Sums above the Value, and the other had been 
long before given off to his Siſter in lieu of her Proviſion. 

But this improbable Story becomes {till more incredible, 
when both the ſormer and after Part of the Defender's Con- 
duct is conſidered, who, as he beſtowed his utmoſt Care be- 
fore the Statute was taken out, in applying the whole Ef 
fects he could recover, towards Payment of his Creditors, and 
that to the Extent of upwards of 2000 J. Sterling, ſo after he 
had obtained his quiezus by the Certificate, he made no other 
Uſe of it but to re-enter upon the ſame Courſe of Labour in 
which he had been formerly engaged, and to apply the — 

| Profits 


7 Profits ariſing from it in Payment of Debts from which he was 
by Law diſcharged. This Conduct will never reconcile with 
the Charge of fraudulent Concealment upon Oath, though it 
were not attended with the other Circumſtances already men- 
tioned, viz. that it had no Chance to remain undiſcovered, 
and could not yield the Defender any Benefit, if it did. 

The firſt Article of Concealment, alledged by the Purſuer, Article 1. 
was the Farm of Glenduſk, which had belonged to the Defend- Clendusk. 
er's Father, and of conſequence the Succeſſion devolved to 
the Defender as his Heir. To this two Anſwers were made, 

d fparately relevant, Fir/i, That this Farm, of which the 

Rent was 8/. 6s. 8 d. was incumbered by Diligence above 
me Value. And, econdly, that in Fact the Defender men- 
tioned both the Lands and the Incumbrance at his Examina- 
tion, but they judged it unneceſſary to enter a Subject fo in- 
cumbered into the Surrender: That this is their uſual Practice, 
and was followed by theſe very Commillioners in the Surrender 
made by Mr. John Blackwood, the Purſuer's Brother, who fairly 
diſcovered three Farms belonging to him, that were held under 
Mortgages equal to their Value; and the Commiſſioners did not 
think proper to take theſe Farms into his Examination and Sur- 
render. f | 

As this Article of Gienduſk was the only one upon which the 
Proceſs was at firſt founded, the Purſucr was at great Pains to 
inveſtigate it to the utmoſt, in order, if poſſible, to make out 
a Concealment. The Adjudication affecting it, which was 
e, led by Thomas Kennedy in 1742, upon a Debt due by the De- Aug. 20, 
1- @ fender, and Fohn Blackwood his Partner, was cleared off by the 1747. 
e- Defender in the Year 1747, and conveyed to Captain Roberz 
-. Cathcart for the Defender's Behoof. The Sum paid for it was 
d 309 J. 18 5. 3 d. as appears from the Diſpoſition, being the 
ie Principal, Annualrent and Expences, of which an Account is 
«© fubjoined to the Defender's former Information. This amounts 
in to above thirty Years Purchaſe of the Farm, if it were ſup- 

e poiſed to be worth 10 J. of yearly Rent; but as the Diſpoſi- 
us tion bears, That Captain Robert Cathcart did, for Account 
Þ B, 66 of 
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« of the Defender, pay to Mr. Kennedy, at two different | h. 
« Times, the Sum of 80 J. Sterling, which Sum had been FR 4 
« ſince repaid by the faid John Cathcart to the Captain, and FF ur 
« that the ſaid John Cathcart had then, by the Hands of Jane FR . 
« Ferguſſon Writer in Air, made Payment to him of the Sum 

« of 229 l. 18 5. 3d. which compleatly fatisfies and pays de 


« him, Orc.“ therefore the Purſuer inſiſted, that the 80], FT is 
was to be preſumed paid before the Bankruptcy, and conſe- FÞ aft 
quently, that the Incumbrance remaining after that Payment, I the 
was not equal to the Value of the Lands. tio 


But it is believed, this Way of arguing will not have Weight apf 
with your Lordſhips. When the Purſuer is inſiſting to make 
out a Charge of wilful Perjury againſt the Defender, foreſee- ÞM ma 
ing that the Incumbrance exceeds the Value of the Lands, and Pro 
the Incumbrance itſelf appears far to exceed it. The Purſuer cor. 
will not be allowed to preſume, without Evidence, that a Pat obt 
of that Incumbrance was extinguiſhed before the Bankruptcy, any 
If he alledges ſuch Extinction, and upon that founds this whi 
heavy Charge, it is incumbent upon him to prove his Allega- WW agre 
tion; it will not be taken for granted without Evidence. = mich 
240, The Allegation is, in part, diſproved by the Production the 
of Captain Cathcart's Bill to Kennedy, for the Sum of 37“ 1 feu 
10 5. dated in the Year 1746, of which 20 J. is allowed io 
have been a Part of the 80 J. paid to Account of this Debt. I cert: 
This appeared fo ſatisfactory to the Purſuer himſelf, that he was 
reſtricted his Alledgeance to the remaining 60 JI. which he Pure 
{till infiſted was to be preſumed paid before the Bankruptcy, { <tior 


unleſs the Defender will produce the Document of the Pay- IM 5 le 
ment. | Y CVen 

This Demand would have been complied with as ſoon as it s t 
was made, if the Document had been in the Defender's Cuſto- 4/ 


dy, or in his Power; but as it was in the Hands of Captain incui 
Cathcart, who made the Payment, and has been abroad in his from 
Majeſty's Service in Germany, ever fince this Writ was called it wa 
for, it was not in the Defender's Power to recover it; and the L Yate 
Purſuer will not be allowed to eſtabliſh a Preſumption againſt Þ 

him, 
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him, of a Fact in itſelf Improbable, becauſe he does not pro- 
duce a Writing which it was impoſlible for him to recover, 


unleſs the Purſuer had thought fit to bring his Proceſs ſooner, 


while the Captain was in the Kingdom. Bur, 
3tio, & ſeparatim, If it were to be ſuppoſed, without Evi- 
dence, that this 60 /. was paid before the Bankruptcy, yet it 


is inconteſtible that the remaining 229 J. 18. 3 d. was paid 
alter it, and was a ſubſiſting Incumbrance upon the Lands at 


the Time of the Examination, and after the utmoſt Ex piſca- 


tion that has been ſo anxiouſly made by the Purſuer, it will 
| ; appear that this Sum exceeds the Value of the Farm. 


For the Lords have already heard, that ſince the firſt Infor- 


© mations were given in, the Purſuer applied by Petition for a 


Proof of the Rental and Value of the Farm, which was ac- 
cordingly allowed; and thereafter, on a ſecond Petition, he 
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obtained a further Proof, but has not been able to prove that 


© any higher Rent was ever paid for it than 110 J. Scozs, for 


N 
b 
] 


which they were ſet in the Year 1745; and the Witneſles 


agree that it was worth no higher Rent. And Gilbert Mac- 


michan of Kilſaintuinian, the only Witneſs who depones as to 
the Value, ſays, Thar if the Lands held of the Crown, or 


a 


; 
| feu of a Subject, they were worth twenty-five Years Purchaſe 


of the free Rent ; as they held Ward of a Subject, they were 


: 


certainly of leſs Value in the Year 1745, when that Tenure 
vas ſtill in Force: But ſuppoſing them worth twenty-five Years 
© Purchaſe, even of the groſs Rent of 110 J. without any Dedu- 
© con, this would amount to no more but 229 J. 3. 44. which 
is leſs than the Sum paid to Mr. Kennedy in 1746 and 1747, 
even ſuppoling the 60 J. had been paid before the Bankruptcy, 


; as the Purſuer ſuppoſes, though without any Evidence. And, 


410, As it appears, that in every View, this {mall Farm was 


incumbered above the Value, ſo that no Benefit could reſult 


from the Diſcovery to the Creditors; fo it alſo appears, that 


it was ſer forth by-the Defender to the Commiſſioners, in the 
i pe / - py * . 
date It then ſtood, and with the Incumbrance affecting it; 


and 


17 Jan. 
1761. 


and that not only by the Defender's own Declaration upon 
Oath, but alſo by the Oath of Mr. Blackwood, Brother to the 
Purſuer, who ſwears, ** That he was preſent at the Examing. 


« tion of the ſaid Jon Carhcari, before the Commiſſioners and 
« Aſſignees to the ſaid Commiſſion of Bankruptcy, and did 
« hear him acquaint the ſaid Commiſſioners and Aſſignee, 
« that he had a ſmall Eſtate in Scotland, which was adjudged 
« by the Law there, to one Thomas Kennedy, one of the joint 
« Creditors of the ſaid Fohn Cathcart and this Deponent, fo 
« a Sum larger than the Value of the ſaid Eſtate or Farm,” 
The Purſuer, in his firſt Information, was pleaſed to con- 
reſt this Piece of Evidence, in reſpect it was emitted without 
the Authority of the Court : Bur, when the Cauſe was remit- 
ted, the Lord Ordinary put it to the Purſuer, Whether he 
would admit, as Evidence in the Cauſe, ſome Affidavits emit— 
ted at London, and produced as Evidence in this Proceſs. And 
by a Minute in Proceſs, * The Purſuer does agree, that the 
« Affidavit emitted by his Brother, be ſuſtained to have the 
« ſame Effect, as if it had been an Oath emitted regularly on 
« a Commiſſion from this Court; but that as ro the Aﬀdavit 
« by Mr. Cathcart himſelf, the Defender, the Purſuer. cannot 
admit it to any Effect.“ 
The Oath of Mr. Blackwood, which is now admitted to have 
the ſame Evidence, as if taken by Authority of the Court, it 
is hoped, will give the Lords full Conviction, that this Diſco- 
very was truly made, as it is the only Evidence that can nov 
be had of the Fact, as the Purſuer thought fit to delay hi 
Action for thirteen Years, after the Certificate was obtained; 
ſo that the Commiſſioners, and the Aſſignee to the Commit: 
ſion, and the Attorney were all dead, before the Challeng? 
was brought; nor could any Minutes of the Examination be 
recovered ; ſo he cannot complain, that your Lordſhips giv! 
Credit to the only Evidence that was left ro remain, which 
muſt give full Conviction, that this Article was not concealed, 


but diſcloſed to the Commiſſioners ; though, even if it had yo! 
| been 
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been mentioned, the Omiſſion vould have done no Prejudice 
to the Certificate, as it is plain, the Subject was exhauſted, 

the Diligence affecting it, ſo as no Benefit could reſult from it, 
either to the Defender or his Creditors. 

For, as to what is ſaid, that the Adjudication was liable to 
Objection, for want of a ſpecial Charge. This is what the De- 
fender knew nothing of. He does not pretend to judge of the 
Form of legal Diligence; he told the Fact plainly and honeſtly 
to the Commiſſioners, as he underſtood it, that the Farm was 
ſeized upon by Thomas Kennedy, for a Bond of Debt due by 
him and John Blackwood ;; and he is perſwaded, the Lords will 
not find him guilty of a Crime, or liable in high Penalties, 
becauſe he did not acquaint them of a Fact, of which he was 
altogether ignorant. | | | 

The other Article, alledged ro have been concealed by the 
Defender, is a ſmall Lodging in Edinburgh, which belonged to 
his Father, and yields about 6/. Sterling of Rent. This Sub- 
jet the Defender never poſſeſſed, nor meant to poſſeſs or draw 
any Benefit from ir, having given it up immediately after his 
Father's Death, in favour of his Siſter, Mrs. Campbell, who 
continued in the uninterrupted Poſſeſſion, and uplifted the 
Rents as long as ſhe lived; and, ' ſince her Death, it has re- 
mained in Poſſeſſion of her Daughter. This trifling Subject 
the Defender had no Notiow he had: any Title to,. after he 
had ſo many Years before given it up to his Siſter, in Part, 
though nor full Satisfaction of what ſhe was intitled to claim of 
her Father's Effects. 1 

The Fact cannot be conteſted; for it appears from the Oath 
of Mr. Alexander Macmillan, who entered to uplift the Rents, 
upon a Factory granted by the Defender's Father to him, 10 
fell the Houſe in the Year 1723; that he duly applied the 
whole Rents, either in virtue of the Father's Orders, or to 
the Defender's Siſter, Mrs. Campbell, or her Family; but that 
he it ſure, he never paid any Part of them to the Defender. And 


Art. II. 
Houſe in 
Edinburgh: 


it appears by the Defendet's Letter to his Siſter, as far back 24 Sept. 
G as 


1739. 
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| 10 | 
as the 8 that, beſides this ſmall Subject, which 
Doctor Wiſhart depones would not yield above 50 . at a Sale, 
he reſolved to make a farther Satisfaction to her, as ſoon as 
he was able. He ſays, I doubt not, but Mr. Macmillan remirs 
you the Rent of the Houſe at Edinburgh, as I deſired him, Which 
in the mean time is all I can do for you; and when I can do betier, | 
it will be a great Pleaſure to me to do it. 1 
It is therefore inconteſtible, that he never either received, 1 4 
or intended, or expected to receive any Profit or Advantage 1 2 
from this trifling Subject; and the only Ground, upon which 1 
the Purſuer lays his Challenge, is, That he was not legally de- 
nuded of the Right that was in his Father's heredizas jaceus, by 
a formal Deed, but that the Right ſtill remained to him, and 
could have been conveyed to his Creditors. A 
But this is an Attempt to fix a Man in a Crime, becauſe he 
was not thoroughly acquainted with the Forms of Law.—As 
the Defender never made up any Titles to this Houſe, nor ever 
poſſeſſed it, or meddled with it in any Manner of Way, he 
underſtood he had no Manner of Concern with it, after he 
had given it over in favour of his Siſter, and acknowledged 
under his Hand, as your Lordſhips have obſerved from the 
foregoing Letter, written fix Years before the Bankruptcy, 
that it was leſs than he thought ſhe was entitled to receive. 
He underſtood himſelf ro be as much bound, as indeed he was, 
in Reality and Juſtice, ' as if he had given her the moſt formal 
Obligation or Conveyance. He left it to his Siſter, not only 
to poſſeſs the Houſe, but alſo to ſell and diſpoſe of it as ſhe 
had a mind. So Doctor Wiſbart has depoſed, ** That ſome 
« Years ago, finding the Expence of Reparation, and uphold- 
ing the Roof to be very conſiderable, he adviſed Mrs. 
„Campbell, that it would be better to ſell the Houſe, and tha! 
«« ſhe deſired him to do what he thought proper.” She had no 
Doubt of her Powers to diſpoſe of the Houſe :: The only Rea- 
ſen why it was not then ſold was, that no Purchaſer offered. 
And the Doctor, after conſulting with Tradeſmen, and find- 
| | | ing 
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ing the Expence of Repairs to decreaſe, adviſed Mrs. Campbell 
not to ſell it, as he did not think the Houſe could ſell for 
more than 501. | | 

It is plain that Mrs. Campbell underſtood, that ſhe had no 
precarious Poſſeſſion, as the Purſuer would ſuppoſe, but that 
her Brother had made a full Surrender of this ſmall Subject 
to her, to do with it as ſhe pleaſed, as he had again and again 
declared, particularly by the above Letter in the Year 1739, 
and another Letter wrote upon her Death, to her Grandſon, 
Colin Mackay, both before mentioned, and by ſundry other 
Letters that cannot now be recovered. After this total Sur- 


| render, the Defender had no more Imagination, that he could 


© convey this Subject a ſecond Time to his Creditors, than that 
he could do any other unfair or double Deed, in Defraud of a 


© jus queſitum, eſtabliſhed ro a third Party by his own Con- 


ſent. | 

And the Defender's full Conviction in this Particular, does 
further appear from his Affidavit, emitted in December 1758, 
in which he declares, that the Farm of Glendusk, which he 
diſcovered to the Commiſſioners, was all the real Eſtate he 


had, or was entitled unto, He could not expect to hide this 
> Houſe from the Purſuer, who was then upon the Search, and 
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could not fail ro diſcover, that it had belonged to his Father 
at his Death; but he believed he had no Concern with ir, 


having above twenty Years before given it up to his Siſter. 
© This is real Evidence of his Conviction upon that Point, that 
hae did not imagine he had any Concern with this Houſe, to 
which he had never made up any Title, nor poſſeſſed it for 
one Moment; but had ar all Times, by Word and Writ, diſ- 
claimed any Intereſt he had, in favour of his Siſter. If he 
had had any Notion of his having any Right to this Houſe, 
he could have no Temptation to deny it in his Affidavit, when 
it could not do him any Service, but, on the contrary, ex- 


pole him to further Altercation on the Part of the Purſuer. ; 
| An 
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And the Factory granted by the Defender to Doctor Ni. 
fart, in 1744, does entirely coincide with the true Hiſtory | 
of the Caſe above ſer forth. The Occaſion of it was men- 
tioned in the former Information: It was granted with a View 


to aſcertain the Poſſeſſion to Mrs. Campbell, but noways to take | 
any Benefit whatever from it to the Defender. The Factory itſelf Þ | 
diſclaims any ſuch Pretence, as it 8 the Doctor to pay 

all the Rents and Profits ariſing from the Houſe, ro M. f 


Campbell. It was granted ſolely at her Deſire to Doctor Vi. 


ſbart, whom ſhe named, and with whom the Defender 2 1 
not acquainted for ſeveral Years after, as appears by the Doc- 1 p 


tor's Depoſition. So this Factory was truly what rhe Defen- 
der ought 10 have granted, had he been before denuded in 
favour of his Siſter by a formal Deed, as every Aſſignee is en- 
titled to demand the Cedent's Aid to maintain the Pofleſſion, 
when Titles are not completely made up.; and it appears, that 
both Mrs. Campbell and Doctor Wiſbart underſtood it in this 
View, as, after the Factory, ſhe had no Doubt of her Power 
to ſell the Houſe, and the Doctor made as little Doubt of ac- 
cepting a Commiſſion from her for that Purpoſe, well knoy- 
ing, that the Factory was granted to him allenarly for her Be- 
hoof, and to maintain her in Poſſeſſion of the Right, which 
had been long before ſurrendered to her by her Brother. 
And therefore, when the Circumſtances of the Caſe arc 
conſidered, it may be ſubmitted without any Argument, 
Whether this Houſe can be ſaid to be a Subject that was con- 
cealed or embezzled by the Defender, with an Intent to de- 
fraud his Creditors, or a Subject from which he or his Family 
had, or might expect any Poſſibility of Profit, Benefit or Ad- 
vantage. Theſe are the Requiſites laid down in the Statute 
50 Georgii I. It juſtly requires both an animus fraudansi 
and an animus lucrandi. But neither occurs in this Caſe, The 
Defender did never at any Time in his Life, either have, or 
expect to have, any Profit, or Poſſibility of Profit or Advan- 
tage, from this trifling Subject, which he never took vp * 
| 0 


of the hereditas jacens of his Father, but from the Beginning 
diſclaimed and renounced in favour of his only Siſter, and 
had acknowledged, under his Hand ſeveral Years before the 
Bankruptcy, that it was by no Means equal to what ſhe had 
Reaſon to expect from him, as ſoon as he was in a Capacity to 
rform it. | 
And, as the Defender could not in Juſtice take any Benefit 
from this Subject himſelf, it did not occur to him as a Fund 
to give up to his Creditors. The Diſcuſſion of the legal Va- 
F lidity of Mrs. Campbell*s Right, ſo much inſiſted on by the 
Püurſuer, is truly of no Importance in this Caſe. The Que- 
” ion is as to the Fairneſs of the Defender's Conduct. If he 
I had ſold the Houſe, and the Diſpoſition wanted the Deſigna- 
tion of a. Witneſs, it might have been competent to his Cre- 
© ditors to inſiſt upon the Objection, and compete with the 
E Purchaſer. But it ſurely could not be tenible to charge him 
with a fraudulent Concealment, becauſe he had omitted to 
” ſurrender a Subject to his Creditors, in which he believed he 
had no Intereſt, though it afterwards came out in another 
View, through the Omiſſion of a legal Form, with which he 
© was altogether unacquainted. 


Defender, thought fit, as late as the 14th November 1761, to 
give in a new Condeſcendence, viz. of the Half-pay due to 
bim, as late Director of the Hoſpital for his Majeſty's Forces, 
of which he inſiſted that 96 Days were due to him on the 
28th September 1745, when he was examined before the Com- 
miſſioners, amounting to 48 J. Sterling, and yet made no Diſ- 
covery thereof upon his Examination; and as he was ſenſible, 
that this new Condeſcendence was offered very late, after the 
| Proceſs had depended for Years, he thought it neceſſary to 
make an Apology, viz. that the new Diſcovery was but lately 
come to his Knowledge, by a Letter from one Mr. Pinſlot at 
| London, dated 8th September 1761, informing him, that, by 
D Enquiry 


Ihe Purſuer not chooſing to rely upon the above two Ar- art. 117. 
Z ticles, for vouching this Charge of Concealment againſt the Half pay. 
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Enquiry at the Pay-office, he had found, that 96 Days Half- 
pay was due him on the 28th Seprembir 1745. | 

This Excuſe is plainly affected. The Purſuer was well ac- 

vainted with the Half-pay, many Years before the Proceſs 
was raiſed. It was notorious to all the Creditors, and to every 
one that knew the Defender; and when he was in Scotland in 
1750 and 1753, he told the Purſuer every thing relating to 
the Bankruptcy, and, particularly, that Fohn Blackwood, his 
Brother, had been impriſoned for five or {ix Weeks before 
the Commiſſion of Bankruptcy, and that the Defender had 
releaſed him, and, during that Time, and afterwards, main- 


Defender's taĩned him out of his Half-pay. The Fact, as to the Half-pay, 


lara i N 
3 was alſo fer forth in the Defender's Information, dated 28th 


Nov. 1701. February 1759, but was never, during the Courſe of the Pro- 


ceſs, founded on as an Article to ſupport the Libel, not be- 
cauſe it was unknown to the Purſuer, but becauſe he, as wel 
as the other Creditors, were ſenſible, that it was not a Sub- 
ject that could either be attached by Diligence, or ſurrendered 
to Creditors as a Fund of their Payment. ; 

For your Lordſhips will know, that this Half-pay is given 
by his Majeſty, merely as a Subfiſtence to ſupport an Officer, 
who is not diſcharged the Service, until he ſhall be again cal- 
led upon to ſerve ; and, in confideration of this Subſiſtence, 
he is obliged to remain in the Kingdom, and even not to g0 
to any remote Part of it, until he obtain his Majeſty's Leave 
of Abſence, which is always granted for a limited Time; ac 
cordingly, when the Defender had occaſion to go abroad in 
the Year 1754, upon his private Affairs, he applied for, and 
obtained his Majeſty's Licence to be abſent for ſix Months, at 
the Expiration of which Time he was bound to appear in 
Perſon at the War- office, or to acquaint the Secretary of War 
of his Return to the Kingdom. The Leave of Abſence ſigned 
by. the Secretary at War is produced in Proceſs. 

And therefore, ſuch Half-pay can no more be pretended t0 


be attachable by the Diligence. of Creditors, or A 
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of Bankruptcy, than the Pay 2.4 given to any Officer or 
Soldier, who might fall under the like Circumſtances. It is 
certain that no Creditor,, nor Aſſignee under the Statute, 
could oblige ſuch Officer to part with his Subſiſtence, or hin- 
der him to receive it when it falls due; and this Half-pay is 


in the ſame Caſe, as it is granted merely for Subſiſtence, un- 


til he is called upon to ſerve, the other Half, or the Arrears, 
being taken away, until he enters upon immediate Service. 


The Purſuer, in the Debate before the Lord Ordinary, did 


not ſeem to inſiſt ſo much upon the Half-pay that might there- 
| after fall due, as a Fund that could be attached or ſurrendered 


to the Creditors, but chiefly upon the 48 J. ſaid to be due at 
the Time of the Examination « He faid this was a Fund 


| which would have gone to the Defender's Executor, had he 
died at that Time, and ought, tor the ſame Reaſon, to have 
been given up to his Creditors. 


But the Purſuer has referred to no Law or Authority that 


makes a Difference betwixt what is due for paſt Subſiſtence, 
and what may become due for future Subſiſtence, as long as he 
| ſhall continue to be intitled to the Half- pay. If the one can- 
not be attached by Creditors, there appears no Reaſon why 
the other ſhould, The Law muſt preſume it applied to the 
| Uſe to which it was appropriated, viz. to the Subſiſtence and 
Aliment of the Party intitled to it; and the Purſuer can ſhow 
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no Inſtance where ſuch Pay, whether bygone or in Time 
coming, was either ſurrendered to Creditors, or attached by 
their Diligence. | 


And, indeed, there oecurs real. Evidence, that ſo it was un- 


| derſtood. by all Parties concerned. It was notorious to the 
| Creditors, to the Commiſſioners, and to the Aſſignees, that 


the Defender had. been employed in this Office : That he was 
titled to Half-pay, and in the Courſe of uplifting. it for his. 
Subſiſtencs, and yet not one of them imagined: or ſuggeſted, 


that it was a Fund that ought to have been ſurrendered. Nay 
N the Purſuer himſelf, though fully appriſed of. this. notorious. 


Fact, 


[38-1 
Fact, long before he raiſed this Proceſs in the Year 1758, ng 
leſs than zhirteen Years after the Defender's Examination, did 
not ſuggeſt this as an Article of Concealment; and after the 
Defender had ſet forth the Fact in his Information, given in 
to the Court in the Year 1759, in the plaineſt Terms, vin. 
Original % That a Commiſſion of Bankruptcy was iſſued upon the 19th 
eng 9 « Auguſt 1745, and the Defender had not then the leaſt per- 
2 and 3,at** ſonal Eſtate to diſcloſe, having nothing left but his Haff: 
Top. % pay.“ Yet after this open Diſcovery of the Fact in Court, 
which the Purſuer knew well before, he did not think fit to 


| inſiſt on this as an Article of Concealment, until November 0 
1761, when he found the other Articles over-ruled by the r 
Lord Ordinary's Interlocutor, and thought fir ro recur to this 2 


| as a laſt Attempt to ſupport a Challenge too raſhly intented, 
| without any tolerable Foundation. 
| The Purſuer was pleaſed, in the laſt Debate before the Lord 
| Ordinary, to reſume, at length, the Argument formerly in- 
ſiſted on, from the Statutes made in England concerning Bank- 
rupts. It was faid, that, by the Act 1mo, Fac. I. cap. 15, 
§ 9. it was enacted, ** Thar if, upon the Bankrupt's Exami- 
* nation, it ſhall appear that he has committed any wilful or 
* corrupt Perjury, tending to the Hurt or Damage of the 
“ Creditors of the ſaid Bankrupt, to the Value of 10 /. « 
„ lawful Money of England, as above, the Party ſo offending WW *« | 
* {hall or may thereof be indicted in any of his Majeſty" 
„Courts of Record, and being lawfully convicted thereol, WW « © 
* ſhall ſuffer the Puniſnments therein mentioned.“ 
And by the Act in the 5th of the late King it is pro. 
vided, that Bankrupts ſhall make a- full Diſcovery of al 
| AR 5th, their Eſtate and Effects, Whereby they, or their Fami- 
Geo. II. „lies, have, or may have, or expect any Profit, Por 
91. e ſibility of Profit, Benefit or Advantage whatſoever.— 
« And ſhall deliver up to the Commiſſioners all ſuck 
%% Part of their Effects, and all Books, Papers or Writ- 


„ ings relating thereto, as at the Time of the Examina 
6 {ha 


12 
« ſhall be in their Poſſeſſion,” Cuſtody or Power. And in 
« caſe of any Default or wilful Omiſſion in not ſurrendering 
and ſubmitting to be examined as aforeſaid, or in caſe 
| « they ſhall remove, conceal or embezzle any Part of their 
FE « Eſtate, real or perſonal, to the Value of 20 J. or any Books 
of Account, Papers or Writings relating thereto, with an 
« Intent to defraud their Creditors, and being thereof law- 
fully convicted by Indictment or Informaiion, ſhall be deem- 
d ed and adjudged to be guilty of Felony.” 
| And another Clauſe in the Statute was particularly inſiſted Sec. 7. 
on, which declares, that in caſe of any Action againſt a Bank- 
| rupt for a Debt due before the Bankruptcy, the Certificate 
| and Allowance thereof ſhall be allowed to be ſufficient Evi- 
* dence, and a Verdict ſhall thereupon paſs for the Defendant, 
| « Unleſs the Plaintiff in ſuch Action can prove the ſaid Certi- 
| « ficate, was obtained unfairly and by Fraud, or unleſs the 
| « Flaintiff can make appear any Concealment by ſuch Bank- 
| © rupt to the Value of 10/1.” 
It was ſaid, Thar theſe were two diſtin Alternatives, and 
« that any Concealment whatever voids the Certificate, whe- 
| « therfraudulent, or only by Neglect or Miſtake, and that there 
| « was no Hardſhip if this ſhould hold even in Caſes of un- 
« deſigned Miſtake, fince the Law is founded upon Motives 
« of Humanity and commercial Policy, in favour of ſuch 
« Bankrupts as are not only innocent with reſpect to wilful 
„ Secretions, but accurate and exact in the Surrender of their 
« whole Effects; and as by theſe Laws the Creditor is barred 
« from proſecuting his Debitor for Payment of his Debt, the 
« Defender cannot with Reaſon inſiſt for the Benefit of a to- 
„tal Releaſe, unleſs he comply ſtrictly and ſpecifically with 
„the Law, which, in every Queſtion betwixt the Bankrupt 
and his Creditors, mult, by expreſs Statute, be beneficial- 
« ly conſtrued for the Creditors, 21. Fac. I. cap. 19. 
(« \ 10 | 3 
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ture could only have under View; and cannot be applied to 


[ a8 
But the Purſuer does here 0 improperly refer to the ht 
Clauſe in the Statute 21 Fac. I. in Aid of his preſent Plea, 
The Act, afier referring to the Statutes formerly made with 
reſpect to Bankrupts, declares, 4 Thar all and ſingular the a- 
« foreſaid Statutes and Laws heretofore. made againſt Bank- 
« rupts, and for Relief of Creditors, ſhall be in all things 
* largely and beneficially conſtrued and expounded for the 
« Aid, Help, and Relief of the Creditors of ſuch Perſons 
« as already be, or ſhall hereafter become bankrupt.” This 
plainly refers to, the Statutes then made, which the Legiſla- 


the Conſtruction of Statutes made above a Century after, im- 
poſing high Penalties in the Caſe of Fraud, ſo as to extend 
thoſe Penalties to other Caſes where no Fraud was committed 
or intended. Such Conſtruction, which the Purſuer here 
aims at, is contrary to the general Spirit of the Law, which 
requires all Penalties to be ſtrictly interpreted, and never to 
be extended againft innocent Perſons. 903-91 

And with reſpect to the Clauſes in the Statutes 1h Fac. I. 
and 5ro Geo. II. inflicting Puniſhment on Bankrupts for 291 
ful and corrupt Perjury, or for removing, concealing, or embeꝛzling 
any Part of their Eſtate, with an Intent to defraud their Credilori, 
it may be ſubmitted to the Lords, without any Argument, 
that theſe Clauſes are no ways applicable to this Caſe, where 
no Part of the Defender's Eſtate was removed, concealed or 
embezzled : But the Subjects condeſcended on ſupport the 
Charge, had one of them been ſeized by a prior Creditor for 
a Debt equal to the Value, and the other poſſeſſed by 2 
third Party, and their Right acquieſced in, many Years before 
the Bankruptcy, and neither of them ever removed, conceal- 
ed or embezzled by the Defender, who never had in view to 
make a Shilling of Profit by any one of them. 

Nor is there any Foundation for the Conſtruction put by 
the Purſuer upon the laſt Clauſe referred to, (F 7.) as if it in- 
tended to puniſh a Debitor for an innocent Omiſfion, which 

happened 
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hppened without any Intention either to profit himſelf or to 
hurt his Creditors. The Meaning of the Clauſe is obvious : 
There are many other fraudulent Devices which may be ta- 
kn to obtain the Privilege of this Statute, befide that of 
concealing Effects. To theſe the fuſt Part of the Clauſe is ad- 
apied, and the Concealment is mentioned in a ſeparate Ar- 
tick, as it was to be limited in caſe of the Effects exceeding 
2 certain Value. But it is plain from the whole Tenor of the 
Statute, that no Concealment was meant to be puniſhed, bur 
ſuch as was wilful, and done of deſign to hurt the Creditors, 
the Debitor. No Man can be ſaid to conceal 


and to profit 
what he does not know at the Time to belong to him, bur 


believes to belong to another. 
And indeed, were it otherways conſtructed, few Inſtances. 
* would occur where à Debitor could be ſecure of the Benefit 
Jof this Statute. If a Merchant of extenſive Dealings, as this 
Defender once was, ſbould happen to be unacquainted of his 
| Right in any particular Subject in any Part of the World, or 
if he had conveyed away a Subject twenty Years before, or 
| diſclaimed his Right to the Succeſſion, as in this Caſe, and 
| never poſſeſſed: it for one Momept of Time, yer he would by 
| this Rule, be chargeable with a Concealment, at the Diſtance 
of many Years after the Bankruptcy, if it ſhould happen that 
the Conveyance of. the Subject was loſt, or liable to any legal 
Inforraality, which might avoid it, and intitle his Creditors. 

to attach it. | 

The whole Plan of the Statute oppoſes ſuch Conſtruction: 
The Intent of it is to encourage fair and honeſt Surrenders to 
be made by Debitors. When a Man bona fide gives up all 
that he knows to belong to him, without Fraud, the Law 
judges that his Creditors ought to demand no more, and re- 
leaſes him from all' Action at their Inſtance. Ir never meant 
to puniſh an innocent Miſtake in a Man, whoſe Conduct ap- 


Rears to have been throughout hora fide carried on towards hig, 


Creditors- 
9» 
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Creditors, and who never meant to take the ſmalleſt Profit to 
himſelf from any Concealment to their Prejudice. 

The Diſtinction ſuggeſted betwixt an innocent Miſtake and 
2 fraudulent Concealment, as if the firſt could infer the Void- 
ance of the Certificate, though the laſt only can ſubject him 
to the other Puniſhments, has no Foundation in the Act. Ay 
the Surrender is made upon Oath, if it is not made fairly in terms 
thereof, it involves the Crime of wilful Perjury. And if it 
is fairly made, the Certificate cannot be voided, which would 
be a very high Puniſhment, and ſubject him to rot in Gaol, 
for Debts which he can never pay, and of which he had ob- 
tained a legal Diſcharge, without any unfair Conduct, on his 
Part. The Words of the Oath pur the Matter beyond all 
Doubt: He ſwears, © That he has not removed, concealed 
* or embezzled, any of his Effects, real or perſonal, or any 
of his Books, Accounts, Papers or Writings, relative there- 
% to, with an Intent to defraud his Creditors.” If there is 
no ſuch Concealment, which no Mortal can ſuſpect in the pre- 
{ent Caſe, the Oath is fair and true, and the Certificate muſt, 
of courſe, be effectual. 

The Purſuer complained, <* That the Defender had not 
“ ſurrendered any Effects to the Commiſſioners, and that, 
« though he had alledged, without Evidence, that he had 
« made large Payments to other Creditors, yet he never 
40 = Payment of any Part of the Debt due to the Pur- 
* | | 

Bur the Reaſon of this has been already ſtared to your 
Lordſhips, and appears from the Affidavits ſubjoined to the 
former Information. The Defender had no perſonal Eſtate 
to ſurrender to the Commiſſioners, becauſe he had been at 
Pains to apply the whole, as faſt as it came in, to the Pay 
ment of the Creditors. It appears, not only from his owl 
Oath, but alſo from that of 7% Blackwood, the Purſuer's 
Brother, which he is willing now to hold as if it had been 


taken before this Court, that he paid upwards of 2000 J. he 
ore 
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fore the Certificate, and upwards of 2400 l. ſinee that Time. And 
the Purſuer has no Reaſon to diſpute the Fact. A Liſt was given 
in of the particular Debts, and the Perſons to whom paid, 
fubjoined* to his Information, preferred to this Court, two 
* Years and a half ago; and as it was eaſy for the Purſuer to 
© enquire at ſome of the many Creditors, to whom theſe Debts 
> were paid, ſo it cannot be thought he neglected it; and as 
he does not offer any Reaſon: for conteſting any of the Parti- 
E culars, your Lordſhips will entertain no Doubt that the Pay- 
ments were truly made, as has been depoſed by the Purſuer's 
Brother, as well as the Defender. | 
And theſe Payments, though not made to the Purſuer, 
© mult operate the full Effect that is here pleaded from them, 
V viz. That the Suſpicion, upon which this heavy Charge is. 

N 

; 


founded, is abſolutely incredible ; that a Debitor ſhould care- 
© fully apply, not only the whole Effects he could recover before 
the Commiſſion, to the Payment of his Creditors, but alſo, 
after he had obtained his legal Diſcharge, go on with the ut- 
| moſt Diligence, to gain what he could, by a moſt laborious 
Courſe of Life, and apply his Gains to their Payment, and 
yet could be capable of a wilful Concealment, under Oath, of 
| 2 trifling Subject, with intent to defraud them, when he nei- 
ther had reaped, nor purpoſed to-reap one Shilling of Benefit 
from it. 

| The Purſuer having laid before the Court an Opinion of 
an Engliſh Council, the Defender did alſo apply to an eminent 
Council, in the higheſt Station of the Law in that Part of the 
E Iſland, whoſe Opinion was ſubjoined to his former Informa- 
tion; and, as the Purſuer thought fit to object, that the Caſe: 
had not been fully ſtated, the Defender did immediately cauſe 
lay before the ſame honourable Council, for his Peruſal, both 
the Purſuer's Informations, along with his own ; and, after 
| confidering the whole Circumſtances of the Caſe, he ſtill re- 


| mained of the ſame Opinion, upon Grouuds too ſolid and ſirm 
to 


| 4 48 | | 
to be ſhaken by any of the Purſuer's Objections, the Tendeys 
cy of which is, to make the Law operate contrary to its Id, 
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-rention, which was only to puniſh Fraud, but nowiſe to ins 
flict a Puniſhment upon a Party, who appears never to have 
had any View, either to defraud his Creditors, or to take the 
ſmalleſt Advantage to himſelf, by concealing any Part of the 
Effects that belonged to him; but, on the contrary, has ap- 
plied large Sums to their Payment, ariſing from his future Ac 
quiſitions, after he had obtained a legal Diſcharge of the 
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Debts. | | 7855 
In reſpelt whereof, & c. 
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